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II. Neither the facts nor the conclusions of law upon which 
the judgment is based are reviewable for: 

(a) The case was tried by the Court without a jury 
under stipulation of the parties, and no special 
findings were made by the Court or requested 
[byte mien GLC seme ceeey tare. eee eG tees 

(b) The record contains no ruling, decision or order 
made during the progress of the trial, and no 
assigument Of eller il respect tlercto, ....... 


Ill. The assignments of error in respect of the pleadings 
SO Uae BONITO Urs cteae < cqorseta staen nee ee eee aoe emer 


IV. Assuming, solely for the purposes of argument, that 
the facts and conclusions of Jaw upon which the court 
below based its general finding in favor of plaintiff 
are open to review upon this appeal, such general find- 
ig was proper, and the only one which the evidence 
eit CMem eee PEP oUt oh tN ney eaccre nario aa teaus 5 6 
1. The evidence was sufficient to justify the court in 

finding that plaintiff was entitled to recover 
upon the ground of defendants’ repudiation of 
the contract during the last eleven months of 
DINO WN AC tenets els ah Ser wesley Se 
2. The evidence was sufficient to justify the court in 
finding that plaintiff was entitled to recover his 
SAlaty tor the monty Ob April, 1O07....<4.0.: 
3. The evidence was sufficient to justifv the court 
in finding that plaintiff was entitled to recover 
the amount paid out by him representing com- 
MilcstGis oll MMeAried PEEMIMIUNIS.. 55 02. .0056 5 


VY. Answer to argument and authorities of plaintiff in error 
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No. 2634. 


IN THE 


United States Circuit Court of Appeals 


FOR THE 


NINTH CIRCUIT 


CALEDONIAN INSURANCE COMRAN Y 
et alle 
Plavntifis tn Error, 
VS. 
Soyo Y, , 
Defendant in Error. 


BRIEF FOR DEFENDANT IN ERROR. 


This case is brought here upon a record which shows 
that it was tried by the Court without a jury under 
stipulation of the parties; that no special findings were 
made by the court or requested by either party; fhat in 
the progress of the trial no objection or motion was 
made by the plaintiffs in error, and no ruling, decision 
or order (other than the order for judgment) was made 
by the court; and that no exception of any kind was — 
igken By the plaimtiits im error, Where is, theretone, 
nothing presented for review upon this appeal, as we 
shall presently point out, excepting the order of the 
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court below overruling the demurrer to the complaint. 
Under the well settled rule, neither the facts nor the 
conclusions of law upon which the general finding of 
the court below in favor of the defendant in error rests, 
are open for consideration. 


It will be conducive to a clear understanding of the 
case, if, at the outset, the nature of the issues which were 
involved upon the first trial, and the decision of this 
court upon the first appeal, be considered. The plain- 
tiffs’ claim (for purposes of convenience the defendant 
in error will be designated herein as the plaintiff, and 
the plaintiffs in error as the defendants) is set forth in 
the complaint in four separate counts. The first states 
a cause of action to recover plaintiff’s salary for the 
month of April, 1907, based upon the claim that during 
that month he duly performed the contract on his part. 
(Tr., pp. 1-10.) In the second count, it is alleged that 
at tne end) Olimar Diilmeioo7, and during cach of diese. 
maining eleven months of the term of the contract, de- 
fendants repudiated the contract, and unliquidated dam- 
ages in the sum of $11,000 for such repudiation are 
prayed. (Tr., pp. 10-13.) The theory upon which the 
third cause of action is based, is that the plaintiff duly 
performed the contract on his part during the last eleven 
months Of the term thercot, (lias ppets to eee ne 
fourth count alleges the payment by plaintiff, at the 
instance and request of the defendants, of the sum of 
$237.45, representing commissions upon certain return 
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premiums, and prays for judgment against the defend- 
ants in that amount. (Tr., pp. 15-17.) 

It will be noted from what has been said that the 
second and third counts—though proceeding upon 
theories which are entirely distinct—relate to and cover 
the same period of time, i. e. the eleven months elapsing 
mom the end of April, 1907, to the end of the termirot 
phe contract (March 21st, 1908). “They are, however, 
inconsistent, since the second count states a cause of ac- 
tion for the repudiation of the contract by the defend- 
ants at the end of April, 1907, and during each of the 
remaining months of the term of the contract, and prays 
for unliquidated damages therefor, while the third 
count proceeds upon the theory of performance of the 
contract during that period by the plaintiff, and alleges 
as the breach that defendants failed to pay the agreed 
compensation. This course of pleading the same cause 
of action in different and inconsistent counts—it may be 
stated parenthetically—was proper under the authori- 
tes, and plaintifi could not have been required to clect 
upon which count he would proceed, but he was entitled 
to have the case submitted upon both theories. 

Rucker vy. tHasltos Cal/a2g, 
Stockton, etc., Works v. Glenn Falls Insurance 


Coai2i Calei7t. 
Van Lue ¥. Wahrlich-Cornett Co., 12 Cal. App.. 


749; 752. 
At the first trial, however, the case was submitted to 
the jury upon the theory of performance only, and not 
upon the theory of repudiation, the court charging the 
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jury at the request of defendants that the plaintiff had 
relected to’rely upon his "periormance, Wincor eq: 
410.) “Phe case, this Court said tits opimionsupon 
the former appeal, ‘was tried upon the theory that Levy 
‘performed his part of the contract, covering the sec- 
“ond year as well as the first 8Cigo Fed. 11.) sein 


which 


other words, at the first trial, the second count 
is the count wherein it 1s sought to recover unliquidated 
damages for defendants’ repudiation of the contract— 
was not involved. 

The jury found in favor of the plaintiff, and judg- 
ment was accordingly entered in his favor. ‘This judg- 
ment was reversed by this court upon the ground that 
plaintiff having retained since the month of June, 1907, 
fifteen per cent. of the amount of premiums collected 
by him to cover office expenses, failed to perform the 
contract during the period such retention continued. 
Appreciating that this decision established the “law of 
the case” against plaintiff's theory set forth in the third 
count, at the last trial plaintiff’s counsel disclaimed the 
right to recover under that count, and proceeded under 
the first, second and fourth counts of the complaint. 
(Ir, fol. 66.) Whe issucs, therefore, at the frst aria! 
and the matters determined by this court upon the for- 
mer appeal were entirely different from those which 
were involved upon the last trial; and the “law of the 


) 


case,” as established on the former appeal, does not 
affect any position of plaintiff at the last trial, or upon 
this appeal. On the contrary, the decision upon the 


first appeal tends merely (as we shall presently point 
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out) to confirm the correctness of the conclusion of the 
learned judge of the court below, respecting plain- 
tiff’s right to recover upon the present theory. We may 
add, also, in this connection—in view of defendants’ 
contention that by relying at the first trial upon one of 
the inconsistent counts, plaintiff is precluded from now 
nelvine upon the other—that the authorities are other: 
WI1Se, 

A gar v. PRinslow, 123 Cal. 590; 

Drown vel ictomerero2 Med. O77 e © vent 

One 


At the last trial, the cause was submitted to the court 
without a jury upon the evidence taken at the first trial, 
supplemented by additional evidence offered by plain- 
tiff. Notwithstanding we think it clear, as already 
suggested, that the state of the record precludes any in- 
quiry into either the facts or the conclusions of law 
upon which the general finding in plaintiff's favor rests, 
we shall, without waiving our claim in that regard, 
briefly refer to the facts as established in the pleadings 
andiby the evidence mtroduced at the trial. 


lee 
PCTs, 
On March 31, 1906, the parties entered into the con- . 
tract set forth in the fourth paragraph of the complaint. 
(Opp. 2.2) » lig contract, by its terms) Wwas.to 1¢- 
main in force during the period of two years commenc- 
ing with the first day of April, 1906. In June, 1906, the 
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defendant companies took the position that the consider- 
ation for the agreement had failed in a material part 
because of the earthquake; and on June 21, 1906, they 
announced to Levy in a letter that the contract was re- 
scinded (Tr., p. 83). Levy did not assent to the rescis- 
sion of the contract, and during the entire first year 
thereof he performed it on his part in every particular. 
At the end of each month during the first year, demand 
was made upon the defendant for the one thousand dol- 
lars due for that month, (Tr., p.82.) Mr. Conroy, de- 
fendants’ manager, testified that his reply was: “We 
COlidner payiit, the commract was rescinded, ( Piaap: 
82.) 

During the first year of the contract, actions were 
commenced by Levy in the Superior Court to recover 
his salary for the several months making up that vear. 
These cases were pending during the entire second year 
of the contract, the decision of the Supreme Court 
affirming the judgment of the Superior Court in Levy’s 
favor not having been rendered until November, 1909. 
At all times during the pendency of these actions, the 
defendants steadfastly maintained their old position 
with respect to the contract, ‘claiming and asserting,” 
as alleged in paragraph VIII of the complaint and not 
denied in the answer, ‘‘that the said agreement was no 
longer in force or effect and that they would not per- 
form on their part, any of the obligations theres! 
(Tr., p. 5.) That this was the position of the companies 
during the entire secoid year of the comtract cleanly 
appears, also, from the statement of defendants’ counsel, 


i. 


made in reply to the question of plaintiff’s counsel as to 
whether, in April, 1907, it was his position and that 
of the defendant companies that the contract had been 
rescinded and did not bind the latter. Mir. Van Ness, 
in this connection, said: “That has always been my 
“ position and I so advised the companies and they pro- 
“ceeded on that advice by reason of the destruction of 
“San Francisco the law gave us the right to rescind the 
Meanttract. (it, p.d4-} 

On April 27, 1907, during the pendency of the litiga- 
tion in the Superior Court, and while the defendants 
were still making their claim that the contract was not 
binding upon them, plaintiff, by his counsel, wrote de- 
fendants a letter in which it was stated that “if they 
“still refused payment, and still persisted in claiming 
“that the said contract had been rescinded, he would 
“ consider that they had committed a breach of the con- 
“tract and would sue them once and for all for dam- 
amaices, | Ii. p. 78.) Wetendantsireplied under date at 
April 29th, stating in effect that they would continue 
to maintain their old position and would accept the 
views of their own counsel and seek the legal deter- 
mination of the matters in dispute; and that if the 
courts should “u/timate/y determine that the destruc- 
tion of the principal part of San Francisco, by reason 
of which destruction the plaintiff's ability to perform. 
the contract between himself and the companies was 
destroyed, did not release the companies from their ob- 
ligation under that contract, then plaintiff will be paid 
the one thousand dollars per month which he is now 
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ay 


Seckilig tO recover, ——(@omplamnteparacrapie ly) 
The legal determination spoken of in the letter could 
not have been had until after the contract would have 
expired. (Tr., p. 68.) In the following month (May, 
1907), plaintiff, acting upon this announcement of the 
defendants’ position, commenced his action in the Su- 
perior Court to recover $24,000 as unliquidated dam- 
ages on account of defendants’ repudiation of the con- 
tract. Upon the dismissal of that action, he commenced 
this action, wherein, as already stated, he again asserted 
his right to recover because of defendants’ repudiation 
of the contract. Both the evidence and the admissions 
made in the pleadings establish beyond question that de- 
fendamts at all times atter june, 1go0, and until the end 
Oimime term Of the Contract contimued to repudiatesnite 
contract—not merely, as suggested in the brief of plain- 
tiffs in error, by failing to pay the agreed compensation, 
but by repeatedly claiming and asserting, during the 
entire period, that it had been rescinded and was not in 
force, and that they would not be bound thereby. (Com- 
plaint, para, VEN lr, psec omplaint para va 
Tr, p. tt Coniplaint, para, SV, Diego, pp soe 
84.) 

During the second year of the contract, the plaintiff 
placed in Mh Conroy s otiice all ofthe msn amcesine 
was able to secure, and in April, as im the previons vear, 
he remitted ta defendants all of the premminisicomected 
by him without deduction. In June, 1907, however, he 
comimenced, for the first time, to dedwct 15 percent 
thereof to cover office expenses, and he continued this 
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pidence at all times thereatter until tie end ofthe term 
Gi the contract. Phe effect was, as held by this Court 
upon the former appeal (199 Fed. 407),—and this 1s 
now the “law of the case’—that he did not perform 
the contract during the period this practice continued. 
The deduction made in June included the premiums 
moon policies issued in April. Wir. Conroy, however, 
testified at the last hearing Of the case, that preimiuiis 
were not due until between forty-five and sixty days 
Given the isstiance of tie policy. (ii, poe.) 

It thus appears that plaintiffs breach, if any, as it 
m@ivected the claim for April salary, occurred ajier the 
Apr salary became due under the tems of the con- 
tract. No claim is made that plaintiff did not fully 
pertorm everything required to be performed by him 
tevo the end of April, 1907. 


We pass, now, to a consideration of the nature of the 
questions which may be reviewed upon this appeal. As 
already stated, we think it clear that the sole matter 
open for review concerns the sufficiency of the com- 
plaint. 


IWIE 

Polit HER CEE PACTS MOR THE CONCILL- 
SIONS OF FAW UPON WHICH THE JUDG- 
coer | lS DAS Dyke REV ME YWABLE, FOR: 

Gomi CSE NWAS TRI Deby Toi COWR T 
metOUr A JURY, UNDER STIPULATION 
Cit PARTIES, AND NO SPECIAL FIND- 
MGo Se een ADE BY THE COURT: 
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(2) THE RECORD CONTAINS NO RULING, 
DECISION OR ORDER MADE DURING THE 
PROGRESS OF THE TRIAL AN DVNOMSsIGs- 
MENT OF ERROR UN RESPEC] Whi RiaieG: 


Each of these propositions will be considered briefly 
in the order stated. 


(1) The case was tried by the court without a jury, 
under stipulation of the parties, and no special findings 
awere ntade by the court. 

That under these circumstances the general finding 
in favor of plaintiff 1s not open to review, is thoroughly 
well established by the authorities. In some particulars, 
the evidence in the case at bar 1s conflicting. But even if 
it Were not, it is well settled that the rule above referred 
to would be applicable. As said by Mr. Justice Brewer 
in Lehner v. Dickson, 140 U.S. 77, Wie burden ot the 
statute is not thrown off simply because the witnesses do 
not contradier cachother, and there sme conilict Im tic 
testimony.” 

Boardman v. Toffey, 117 U.S. 2713 

Martinoon v. Fairbanks, 112 U.S. 670; 

Tumphreys v. Third National Bank, 75 Fed. 
Sec CC. aot ( Wadena 

Neiticky, etc., Co. v. Hantilion, Comnedso3 CF 
Corn Ch uiton 

Distilling Co, v. Gottschalk Co., 66 Fed. 609, 
Otowr(C.C. Aine Cir); 

IVhite v. Chase, (C. C. A. 8th). 201 Fed. 896; 
(Gr @ Ay Sune@inaie 


[ey 


Nafioval Surety: Co, v. U.S. 200 Fed, i142; (C. 
OPA, seek Gregg 


(2) The record contains no ruling, decision or order 
made in the progress of the trial, and no assignment of 
error in respect thereto. 

We invite the attention of the court, in this connec- 
Hon, to the assionments. (Tr. pp. ow-97.) Phe first 
five concern questions of pleading merely. No con- 
sideration, therefore, need be given them in this connec- 
tion. Assignments 6 to 14 inclusive, are all in substan- 
tially the same form. None of them are predicated 
upon any ruling, decision or order made by the court; 
and all, we submit, are of such general character—stat- 
Mees they do, merely that “the court erted in render- 
ing its decision in favor of plaintiff, etc.’—that they 
raise no questions which are reviewable on this appeal. 

Rule rr U.S. Cirewit Court of Appeals, Ninth 
Gircunt: 

Natonaghomrely Co.v. U, 8.200 U. 5, m2; (C. 
OPA ctl 

Chicago, eic., Co. v. Boinberger, 130 Fed. 884; 
(CC Ain) Tinat verdict was contrary 


to law.”’) 
lreton v. Penmsylvm@mia Co., 185 Fed. 84, 86; (C. 
(Cees sth 


tule: 


THE ASSIGNMENTS OF ERROR IN RESPECT TO THE 
PLEADINGS SHOULD BE OVERRULED. 


We have shown that the record neither discloses any 
ruling, order or decision at the trial, nor any assignment 


le 


in respect thereof, and that the only rulings and assign- 
ments which are open to review upon this record are 
those in relation to the pleadings. The assignments in 
this connection are: 

1, Uhaethe court erred im overruling the demunmer 
to theoneimal complaint (Tipe o). 

2. ‘That the court erred in denying the motion of de- 
fendants to strike out portions of the original complaint. 
(ie os). 

oa) Dhatthe commenced im overnulime the demuimnres 
{othe amended complamt.. (li. p04). 

4 hat the courtwered in demyine the  inononmer 
defendants to strike out portions of the amended com- 
Bcuieene eee), 

G hat the courterred te oranting plamtitt lea 
formle lis amended comolaint. “( lipwemoc:) 

In view of the fact that the brief of plaintiffs in error 
contains little more than a passing reference to these 
assignments, we think we should be justified in passing 
them by without argument. We shall, however, en- 
deavor briefly to point out why we believe each assign- 
ment 1s untenable and should be overruled. 

Assignments 3 and 4 may be summarily disposed of 
by the statement that the record shows that no demurrer 
or motion was interposed to the complaint as amended. 
Assignment 5 may likewise be shortly disposed of, since 
the record shows no objection or exception by defend- 
ants to the order granting leave to file the amendment 
fo the complaint, and no error in respect thereo!: 
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Neither is any consideration of assignment 2 required 
for the reason that the record fails to show what por- 
tions of the complaint defendants sought to strike out, 
or that the court committed any error in denying their 
motion in that regard, or that any exception was taken 
by defendants to such ruling. 

With these eliminations, there remains for considera- 
tion only the question whether the court erred in over- 
ame the demurrer to the complaint. Phe record 
shows that after the demurrer was interposed by the de- 
fendants, the complaint was amended and that no de- 
murrer to the amended complaint was interposed by 
defendants. This circumstance, of itself, would seem to 
render unnecessary any consideration of the questions 
arising out of the order of the court upon the demurrer 
to the original complaint. 

Passing this consideration, however, it 1s apparent 
fina the court did not err in overruling the demurrer. 
Each of the counts of the complaint is attacked by gen- 
ei demurrer only; while the complaint, as a whole, 
is attacked both by general demurrer and upon the 
ground of an alleged uncertainty based upon the fact 
that in the second count an amount 1s asked as damages 
for the defendants’ repudiation of the contract, which is 
different from the amount prayed for in the third count. 
The demurrer to each of the counts will be first con- 
fered, and atterwards, the demurrer to the complaint 
as a whole. 

As to the first count. In this count, as already stated, 
plaintiff claims to recover one thousand dollars as salary 
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for the month of April, 1907, it being alleged that he 
alluly joreritontamecl cre, (ili. je eb. @) I Ialt tons 
count adequately sets forth a cause of action seems so 
clear that we submit the matter without further discus- 
sion or citation of authority. 


As to the second count. In this count, plaintiff seeks | 
to recover the sum of eleven thousand dollars as unliqui- 
dated damages on account of defendants’ repudiation of 
the contract at the end of April, 1907, which was per- 
sisted in during each month thereafter until the end of 
the term of the contract. 


The principle of law upon which this count is based, 
and upon which we claim we are entitled to recover, 1s 
that when two persons have entered into a contract in- 
volving reciprocal obligations to be performed at a 
future time, and one of the parties repudiates the con- 
tract and gives notice that he will not be bound thereby, 
nor perform the same on his part, the other is entitled, 
if he pleases, to treat the repudiation as a final and total 
breach of the contract and to commence an action for 
unliquidated damages. 

Civil Code, section 1440; 

Hale vaio, 35 Calo 220; 

Scriuch vy, Scvenkel, 128 Cal. 250, 252° 

Pierce v. Lukens, 144 Cal. 397, 400, 401; 

Flynn v. Mowry, 131 Cal. 481, 486; 

Remy v. Olds, 88 Cal. 637; 

Howard v. Daley, 61 N. Y. 285; 

Nichols v. Scranton, 137° IN. ¥.471. 32 Nees 
Sow; per Peckham, |-; 


15 
Picco va | Winessee, 172 Uo. ele. per 
Civ 
Waapker ve Russell, (23 uNlass. 74; 
Marks v. Regham, 85 Fed. 853, per Wallace, }.; 
In re Silverman, 101 Fed. 221; 
hakesiore cic, Go. Vv. kictaras, (Ill) 30 lak 
A. 50. 

It is quite true that defendants alone could not by re- 
pudiation of the contract put an end to it. The ter 
mumation Of the contract could only be effected by beth 
parties—as it is said in the decisions—by the plaintiff 
adopting the renunciation,—and he could elect to adopt 


it or not, as he chose. The repudiation first occurred in 
June, 1906. It was persisted in by month by month, 


until the Supreme Court decided against the defendants 
Mme December, 1909, nearly fvo yearo aiter the term of 
ifetcantract had expired. (ir. pp. f2.5.0, 5.) 

Nir. Levy did not adopt the renunciation of the de- 
fendants in June, 1906, nor until near the end of April, 
1907, at which time he gave them notice of his intention 
foagdoOpt their repudiation if persisted in. (Ir, pp. 77, 
78.) They replied, in effect, that they would maintain 
the position which they had taken until the courts 
should w/timate/y hold that it was untenable; that thev 
would accept the views of their own counsel, and would 
“seek the legal determination of the question in dis- 
pepe (lip. it) Such determination, it 1s shown 
by the record, could not have been had until after the 
Epiration of the term of the contract. (Tr., p. 12.) 
iipmicin letter, the defendants added that “if the courts 
“should w/timately determine that the destruction of the 
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“ greater part of the City of San Francisco, by reason of 
“which destruction plaintiff's ability to perform the 
‘contract between himself and the companies was de- 
‘“stroyed, does not release the companies under that 
“contract, then the plaintiff will be paid the $1,000 per 
‘month which he is nod seeking to recover,” referring 
undoubtedly to the action then pending covering plain- 
Mitt sisalany Or Metin! veal am Uti t.) 

The complaint further alleges that the defendants at 
all times after April, 1907, “persisted in claiming and 
asserting that the said contract had been rescinded and 
was no longer in force or effect, and at all times con- 
tinued to repudiate the same on their part and refused 
fosbe bound tacreby, cic (Gli, p12. parade) lee 
that ‘‘at all times until the decision of the Supreme 
Court of the State of California hereinafter referred to, 
the defendants persisted in claiming and asserting that 
the said agreement was no longer in force or effect, and 
that they would not perform on their part any of the 
obligations thereof and wholly repudiated the said 
agreement and refused to be bound thereby, and failed 
fo perforin the same im whole or in pan T., pS, para 


VIII); that such repudiation was repeated in the an- 
swers filed by defendants in the litigation in the Su- 


perior Court (Tr., p. 6, para. IX), and that defendants 
also “in briefs filed in the said Superior Court and ina 
petition tor reheanme after judement hac been rene 
dered therein, claimed and asserted, as claimed by them 
in their answer in the said Superior Court, that the said 
agreement was no longer binding upon them and that 
the same had been rescinded, { Tie oes pana lee 


-— 
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Accordingly, in May, 1907, Mr. Levy commenced 
his suit as for a total breach and renunciation of the con- 
tract, and for all damages accrued and to accrue. (Tr., 
pe 12.) Uhisovas an adoption by plaintit, inmiiay, 
[oo7, In conformity with his letter, of the defendants’ 
repudiation then still persisted in and reafirmed bv 
their l€tter of April 29, 1907. 

It is suggested in the brief of plaintiffs in error— 
rather than argued—that Levy, not having adopted the 
repudiation in June, 1906, could not do so in May, 1907. 
But there was a continuing renunciation each month, 
and a continuing refusal to pav his salary each month, 
and it would seem plain that as he had a remedy each 
month he could select any the law allowed. He could, 
in ‘Miay, 1907, for the first time, cease to treat their re- 
nunciation as brutum fulmen (L. R. 16 Q. B. D. 473), 
and then treat it as serious, and consider the defendants 
guilty of a final breach. 

Canaan, cic. Co.y. fiangers, 105 Fed. 321. 

We submit, therefore, that the second count states a 
cause of action to recover unliquidated damages sus- 
tained by plaintiff by reason of defendants’ repudiation 
@f thé contract. [he only argument in reference to the 
sufficiency of the complaint which is advanced in the 
brief for plaintiffs in error, may be found on page 22 of 
their brief, where it is stated that the “complaint does 
not allege either performance or non-performance of 
the contract on the part of Levy.” This argument, it is 
clear, ignores the fact that the doctrine of repudiation is 
entirely distinct from the doctrine of prevention of per- 
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formance. A repudiation will give rights to a cause of 
action before performance is due, and therefore before 
it could have been prevented. For that reason the notice 
that the “party will not perform the contract on his part” 
(C. C. Sec. 1440) need not be accompanied by any pre- 
vention of performance. Sce Hochester v. de la Tour, 
22 L. J. OQ. B. 455, and other English cases, on the sub- 
ject. 

It is true that in some of the cases the distinction 
which has been adverted to has not been kept in mind, 
and repudiation has been spoken of as involving a pre- 
vention of performance. ‘The sense in which this term 
is used in these authorities 1s shown in the well con- 
sidered case of Lakeshore Ry. Co. v. Richards, 152 111. 
590; 30 L. R. A. 33, from which we quote the follow- 
ing: 

“Stress is laid by counsel upon the words ‘pre- 
vented from going on’... The same language 
1, ¢, that the suing must be prevented from 
performance has been used in numerous cases, but 
whether the attention of the Court has been directly 
called to the sense in which the word has been used, 
it has been held not to mean that there must be 
physical prevention, but that any acts, conduct or 
declaration of the party evincing a clear intention 
to repudiate the contract and to treat ttas no longer 
binding, are a legal prevention of performance. 
After some further discussion, the opinion pro- 
ceeds: “Without further quotation from cases, it 
seems clear both upon principle and authority, that 
where one party to an executory contract refuses to 
treat it as subsisting and binding upon him, or by 
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his acts and conduct shows that he has renounced it 
and no longer considers himself bound by it, there 
is,in legal effecta prevention of performance by the 
other party and it can make no difference whether 
the contract has been partially performed or the 
time for performance has not yet arrived, nor is it 
important whether the renunciation be by declara- 
tion of the parties that he will no longer be bound, 
or by acts and conduct which clearly evidence that 
that determination has been reached and ts being 
acted upon.” 

(Italics throughout this brief are ours.) 

The result of the authorities, both Einglish and 

and no case holding to the contrary has been 


American 
cited—is that where there has been a repudiation of 
a comtract, 4 cause of action i faeor of the innocent 
party at once arises, and that if one chooses to say that 
prevention of performance is necessary in such cases, the 
repudiation is a prevention. (30 L. R. A. 48.) Mlore- 
over, the complaint clearly shows that the repudiation 
was never “retracted,” but was persisted in by defend- 
ants month by month until after the expiration of the 
contract. Performance by plaintiff was therefore ex- 
cused. (C. C., Sec. 1440.) 

As to the third count. This count, as well as the sec- 
ond, concerns the period from the end of April, 1907, to 
the end of the term of the contract. Unlike the second 
count, however, it proceeds upon the theory of per- 
formance by plaintiff. Upon this count, plaintiff re- 
lied at the first trial, and, as pointed out above, this 
court held that the evidence did not establish perform- 
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ance on his part. Since this count was not involved 
upon the last trial, and we do not claim the right to re- 
cover thereunder, it may be dismissed from considera- 
tion. Very clearly, however, it does set forth a cause 
of action based upon the theory of performance. 

As to the fourth count. In this count plaintiff seeks 
to recover $237.45, representing commissions on return 
premiums which had been advanced and paid by plain- 
tiff at the instance and request of defendants. That the 
general demurrer interposed to this count was correctly 
overruled requires, we think, no argument. 

As to the demurrer to the complaint as a whole, In 
addition to the foregoing points, the demurrer points out 
an alleged ambiguity in the complaint growing out of 
the circumstance that the amount demanded in the sec- 
ond count differs from that demanded in the third. 
However, it is elementary that cach count must beveon- 
sidered by itself and apart from the others, and the 
allegations of one count cannot be invoked to show an 
ambiguity or inconsistency in another. 

Stockton, etc., Co. v. Glenn Fall Insurance Co., 
121 Cala 

It is, therefore, respectfully submitted that the de- 

murrer to the complaint was properly overruled. 


IR 


ASSUMING, SOLELY FOR THE PURPOSES 
OF THE ARGUMENT, THAT THD taGie 
AND CONCLUSIONS OF LAW UPON WHICH 
THE COURT BELOW BASED ITS GENERAL 
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PIMDING IN FAVOR OF PLAINTIFF ARE 
OFM NSIC REVIEW “UPON” PHIs PPE AL, 
SUCH GENERAL FINDING WAS PROPER. 
AND Tab ONLY ONE WHICH” [HE HY I 
DENCE WARRANTED. 

We have pointed out above that since the case was 
tried by the court without a jury under stipulation of 
the parties, and no special findings were made, neither 
the facts nor the conclusions of law upon which the gen- 
eral finding in favor of plaintiff was based are open to 
review, and that the sole question presented by the rec- 
ord is whether the demurrer to the complaint was 
properly overruled. We propose now to assume, solely 
for the purposes of the argument, that the scope of the 
appeal is not so limited and to show that the general 
finding of the court is amply sustained by the evidence. 

We pass, first, to a consideration of the cause of action 
based upon defendants’ repudiation of the contract 
(second count), for that is the only count which is dis- 
cussed in the brief of plaintiffs in error. Afterwards, 
the count relating to plaintiff's salary for the month of 
mipitl, 1007 (first coumt), and the count relating to the 
commissions on unearned premiums which were paid 
out by plaintiff at defendants’ request (fourth count) 
svill be considered. 

1. The evidence was sufficient to justify the court in’ 
finding that plaintiff was entitled to recover upon the 
ground of defendants’ repudiation of the contract dur- 
ing the last eleven months of the term thereof. 


The principle of law upon which the second count— 
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the one wherein defendants’ repudiation of the contract 
is the gravamen of the cause of action—is based, has al- 
ready been stated. It is that when two persons have 
entered into a contract involving reciprocal obligations 
to be performed at a future time, and one of the parties 
repudiates the contract and gives notice that he will not 
be bound thereby, nor perform the same on his part, the 
other is entitled, if he pleases, to treat the repudiation 
as a final and total breach of the contract and to com- 
mence an action for unliquidated damages. 

See authorities cited, supra, pp. 14, 15. 

li71s quite (ue, asealready stated, that deiendaits 
alone could not by repudiation of the contract put an 
end to it. The termination of the contract could only 
be effected by both parties—as it is said in the de- 
cisions—by the plaintiff adopting the renunciation,— 
and he could elect tomdopt it Of MOL, asmerchose. Ie 
repudiation first occurred in June, 1906. It was per- 
sisted in month by month, until the Supreme Court de- 
cided against the defendants in December, 1909, nearly 
two years after the term of the contract had expired. 

Mr. Levy did not adopt the renunciation of the de- 
fendants in June, 1906, nor until near the end of April, 
1907, at which time he gave them notice of his inten- 
tion to adopt their repudiation if persisted in. (Tr. 
p. 78.) They replied, in effect, that they would main- 
tain the position which they had taken until the courts 
should u/timately hold that it was untenable; that they 
would accept the views of their own counsel (these 
views, it may be said in passing, are set forth above 


23 


(p. 7) mm their counsél’s own language, and were, of 
course, well known to Mr. Levy and his counsel), and 
would “seek the legal determination of the question in 
dispute.” Such determination, it is shown by the 
reeord, could not hawe been had untill after the ex pisa- 
Momanine term ot the contract. (lr, p. 00. ja igennc, 
letter the defendants added that “if the courts should 
ulttmately determine that the destruction of the princi- 
pal part of the City of San Francisco, by reason of which 
destruction plaintiffs ability to perform the contract 
between himself and the companies was destroyed does 
not release the companies under that contract, then the 
plaintiff will be paid the $1,000 per month which he 1s 
now secking to recover,’ referring undoubtedly to the 
action then pending covering plaintiff's salary for the 
iiemyear. (If. pit.) 

Accordingly, in May, 1907, Mir. Levy commenced his 
Slt as for a fotalybreach and renunciation of the con- 
ct and toned! damages accrued amd toaccruc, (Ni. 
p12.) Iins was an adoption by plamntif, in Wimy, 
1907, in conformity with his letter, of the defendants’ 
repudiation then still persisted in and reaffirmed by 
tiem letter of Aptili20,.91007. 

That Levy, though he had not adopted the repudia- 
tion in June, 1906, could nevertheless do so in Nfay, 
foo; is clear, Ihereweas a continuing renunciation ~ 
each month, and a continuing refusal to pay his salary 
each month, and it would seem plain that as he had a 
remedy each month he could select any the law allowed. 
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He could, in May, 1907, for the first time cease to treat 
their renunciation as brutum fulmen (L. R. 16Q. B. D. 
473), and then treat it as serious, and consider the de- 
fendants guilty of a final breach. 

Canada, etc., Go. v. Flanders, 165 Fed. Rep. 321. 


It is said, however, that notwithstanding the letters re- 
ferred to and the commencement of the action by plain- 
tiff in May, 1907, plaintiff did not elect to adopt de- 
fendants’ renunciation of the contract, since after April, 
1907, he placed his business with defendants. It is the 
“law of the case,” however, that plaintiff did not per- 
form during the period he deducted the fifteen per 
cent. That he continued business relations with defend- 
ants after April, 1907, is entirely immaterial. He was 
not obliged to move to some other city, or to refrain 
from all relations with the companies. It is enough 
that the transactions which he had with defendants after 
the end of April, 1907, were not had under the contract, 
and, as now firmly established as the “law of the case,” 
did not constitute performance thereof. 

Defendants cannot claim that they received the busi- 
ness placed with them by plaintiff during this period 
under a contract, the existence of which they at all times 
denied; nor can they be permitted now to assert what 
this court has denied, viz.: that plaintiff in fact per- 
formed the contract during the period under discus- 
sion. We need go no further upon this point, however, 
than the answer of defendants in this case, wherein they 
allege that “the fire insurance business which he (plain- 
tiff) did bring to the office of the defendants, he 
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“ brought asa commission broker, retaining and deduct- 
“ing from the premiums collected by him such com- 
‘missions as are allowed all brokers,” and further that 
“such business was brought upon a commission basis, 
“such as ts allowed and is the custom with all agents, 
“and not under the terms of the contract which the 
“ plaintiff fatled, refused and neglected to perform in 
“any part whatsoever.” This clearly shows defendants’ 
understanding and purpose in receiving the business 
placed with them by Levy during the period in ques- 
tion. 

Defendants’ own admission, therefore, as well as all 
of the evidence im the case, 1s against the claim nom 
made. It would be enough, in this connection, to refer 
to the letter of April 27, 1907, and to the fact that 1m- 
mediately thereafter plaintiff commenced his action in 
the Superior Court upon the renunciation. Unques- 
tionably, these facts show an adoption by plaintiff of 
the renunciation and an intention to act thereon. Plain- 
tiffs intention in April and May, 1907, is thus evident, 
aa iim the absence of clear evidence showing that he 
changed his intention, it must be presumed that it con- 
mmed thereatter unchanged. (C, C. P., Sec. 1963, 
Subd. 32.) In addition to all this, the record shows that 
the suit upon the renunciation was at all times prose- 
cuted by plaintiff until it was dismissed by the Superior 
Souct aiter thé expiration of the term of the contract; 
whereupon this action was brought in this Court. This, 
certainly shows no abandonment of purpose. Mlore- 
over, as we have pointed out, the fact is now established 
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as the “law of the case” that plaintiff did not in fact 
perform during the period in question. There is no evi- 
dence opposed to all this, and the court therefore prop- 
erly found that plaintiff at no time changed his purpose 
to adopt defendants’ renunciation and hold them 
thereon. 

It is true that the character of the business done with 
defendants after the end of April, 1907, and the pro- 
cedure followed in transacting it was much the same as 
before that date; but this is far from showing that it 
was therefore done under the contract. With whomso- 
ever plaintiff did business, the nature and course of bus1- 
ness would have been substantially the same. If A sells 
B an article and before delivery B repudiates his con- 
tract, declaring that it was never executed, or that it has 
been rescinded, A has his action against B as for a re- 
pudiation of the contract; and he does not waive it be- 
cause B afterwards accepts the article under some other 
arrangement, or upon some other terms. Obviously, 
after the repudiation, A is not cut off from all business 
relations with B, at the risk of losing his right of action. 
It is equally clear that when B accepts the article, at the 
same time asserting that he does not do so under the old 
contract, the existence of which lve denies, he cannon 
afterwards be heard to claim that he in fact received it 
under such contract. 

The Civil Code (Sec. 1440) says that if a party to an 
obligation gives notice to another before the latter is in 
default, that he will not perform the same upon his part, 


and does not retract such notice before the time at which 
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performance upon his part is due, such other party is 
entitled to enforce the obligation without previously 
performing or offering to perform any conditions upon 
Is spart im favor of the former party. lm the present 
case it is not pretended that the notice given by defend- 
ants was ever retracted. {[t follows that plaintiff is en- 
titled to maintain this action. 

The transactions had between plaintiff and defendants 
diver ipril, TOO7, are material only as tltey relate tothe 
measure of damages; for the defendants are, of course, 
eimtitied {6 a Cream fOr Whatever amolumtwe41s. i fact. 
earned, or could have been earned by plaintiff during 
fie period of the breach. It was plaintiff's diutyeeas 
stated by the trial Court during the hearing, to mitigate 
defendants’ loss and reduce their damages as much as 
possible. This he did by continuing his employment, 
securing all the busines he could and placing it with the 
defendant companies. 

That plaintiff received commissions during this pe- 
riod from defendants, rather than from other insurance 
companies, is entirely immaterial. Obviously, it was 
greatly to their benefit that he should have placed the 
business with them, rather than with other companies. 
Whether plaintiff had placed the business with the de- 
fendants or with others, the amount of the commissions 
received by him must be deducted from the $11,000 
claimed as damages under the second count, and such 
amount was, in fact, deducted by the court in determin- 
ing the amount of the judgment. The correctness of 
this measure of damages was expressly conceded in the 
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as the “law of the case” that plaintiff did not in fact 
perform during the period in question. There is no evi- 
dence opposed to all this, and the court therefore prop- 
erly found that plaintiff at no time changed his purpose 
to adopt defendants’ renunciation and hold them 
thereon. 

It is true that the character of the business done with 
defendants after the end of April, 1907, and the pro- 
cedure followed in transacting it was much the same as 
before that date; but this is far from showing that it 
was therefore done under the contract. With whomso- 
ever plaintiff did business, the nature and course of busi- 
ness would have been substantially the same. If A sells 
B an article and before delivery B repudiates his con- 
fiaet, declaring that itwasmeyenr executed, OT tiation ins 
been rescinded, A has his action against B as for a re- 
pudiation of the contract; and he does not waive it be- 
cause B afterwards accepts the article under some other 
arrangement, or upon some other terms. Obviously, 
after the repudiation, A is not cut off from all business 
relations with B, at the risk of losing his right of action. 
lt is equally clear thatwhen B acceptsve articlesartve 
same time asserting that he does not do so under the old 
contract, the Gxisteneesot wohich) he denies ine cannes 
afterwards be heard to claim that he im factireceived it 
under such contract. 

The Civil Code (Sec. 1440) says that if a party to an 
obligation gives notice to another before the latter is in 
default, that he will not perform the same upon his part, 


and does not retract such notice before the time at which 
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performance upon his part 1s due, such other party is 
entitled to enforce the obligation without previously 
performing or offering to perform any conditions upon 
Inisspart in favor of the former party. In the present 
case it is not pretended that the notice given by defend- 
ants was ever retracted. It follows that plaintiff is en- 
titled to maintain this action. 

The transactions had between plaintiff and defendants 
Miter sipril, 1907, are material only as they relate to tre 
measure of damages; for the defendants are, of course, 
entitled to a credit for whatever amount was, im fact, 
earned, or could have been earned by plaintiff during 
the period of the breach. !t was plaintiffs duty, as 
stated by the trial Court during the hearing, to mitigate 
defendants’ loss and reduce their damages as much as 
possible. This he did by continuing his employment, 
securing all the busines he could and placing it with the 
defendant companies. 

That plaintiff received commissions during this pe- 
riod from defendants, rather than from other tnsurance 
companies, is entirely immaterial. Obviously, it was 
greatly to their benefit that he should have placed the 
business with them, rather than with other companies. 
Whether plaintiff had placed the business with the de- 
fendants or with others, the amount of the commissions 
received by him must be deducted from the $11,000 
claimed as damages under the second count, and such 
amount was, in fact, deducted by the court in determin- 
ing the amount of the judgment. The correctness of 
this measure of damages was expressly conceded in the 
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lower Court by counsel for defendants when the ques- 
tion whether the case should be tried by a jury or by the 
Court without a jury was under discussion. (Tr., p. 87.) 
Schroeder v. Cal. Yukon Trading Co., 95 Fed. 

200) De laven, ale) 

It may be observed in passing that section 1440 of 
the Civil Code says that repudiation makes it unneces- 
sary that the innocent party should perform, or offer to 
perform, “any conditions” upon his part to be _ per- 
formed. ound solare all the authorities: 


Gray v sini (CC, oth Cit og Herdenoe 
Galore? || 
Stakes v. Mackay (N.Y.) 41 N. E. 499. 


It is also urged that, notwithstanding defendant’s re- 
pudiation of the contract, plaintiff was not prevented 
from performing; and from this the conclusion is 
drawn.that he was therefore required to perform. We 
think that the Code section referred to 1s a sufficient 
refutation of this contention; for all that it requires is 
a notice, unretracted, that the party “will not perform 
the contract upon his part.” If these conditions exist the 
innocent party, in the language of the statute, is entitled 
to sue “without previously performing or offering to 
perform any conditions upon his part in favor of the for- 
mer party.” It was not necessary that the notice should 
have been accompanied by any actual prevention or 
performance. 

It may be true that defendants were willing to accept 
Levy’s business, inasmuch as they had announced their 
intention not to pay for it. But they were never ready 
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to accept it under the contract. That they were willing 
to accept it without paying for it, or upon terms differ- 
ent from those provided in the contract cannot 
strengthen their position, or render their repudiation of 
no effect. 

Before leaving this branch of the argument, it is 
proper to point out that the doctrines of repudiation and 
prevention of performance are entirely distinct. A re- 
pudiation will give rise to a cause of action before per- 
formance is due—before it is possible under the contract 
—and therefore before it could have been prevented. It 
isiot necessary, therefore, that “the notice that the party 
mill mot perfotm the contract upon his part’ (C. C., 
Sec. 1440) should be accompanied by any prevention 
of performance. 

Repudiation means only a renunciation of the obli- 
eacons of the contract. In Roe v, Horst, 178 U.S. 
8, Chief Justice Fuller states the doctrine to be that “if 
“a contract provides for a serics of acts, and actual de- 
Siault is made in the performance of one of tlre, 
“accompanied by a refusal to perform the rest, the 
“other party need not perform but may treat the refusal 
eased breach of the entire contract, and recover accord= 
“ingly.” It is the declaration of the party that he will 
not perform any of the obligations of the contract to 
be performed on his part that gives rise to the cause of 
action. It is not necessary that the renouncing partv 
should go further and declare that he will not recetve 
performance from the other party. He may be quite 
willing 


and naturally in all cases would be—to re- 
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ceive whatever the other party would render, without 
giving any equivalent or performing any of the obliga- 
tions of the contract to be performed by him. But this 
willingness on his part does not destroy the effect of his 
renunciation of the obligations of the contract. If one 
gives “notice that he will not perform on his part” 
(C. C., Sec. 1440)—if, in the language of Judge Ful- 
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ler, his breach of one provision of the contract 1s 
companied by a refusal to perform the rest’ —the inno- 
cent party may sue and recover his damages without 
either performing, or tendering performance. 

Any other rule would require that the innocent 
party, notwithstanding the other’s repudiation of the 
contract, should, during the entire term of the contract 
extending perhaps over years, either perform, or hold 
himself in readniess to perform, knowing all of the time 
the other would not perform, and that he would at the 
end be compelled to resort to a lawsuit and take his 
chances of being able to satisfy any judgment which 
might be obtained by him. In the avoidance of these 
consequences, and in the fact that the damages of the 
party renouncing his contract may be thereby greatly 
mitigated, the doctrine of repudiation has its principal 
justification. 

Notwithstanding, as has been said, that the doctrines 
of “repudiation” and “prevention of performance” are 
entirely distinct, it is true, as already pointed out, that in 
some of the cases this fact has not been kept in mind, and 
repudiation is spoken of as involving a prevention of 
performance. The sense in which the term “prevention 
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of performance” is used in this connection may, how- 
ever, be seen from the following quotation from the 
case of Lakeshore Ry. Co. v. Richards, 152 11). 59; 36 
[eis aX, 33,amhere it is said: 

“Stress is laid by counsel upon the words ‘pre- 
vented from going on’ . . . The same lan- 
guage. . t.e., thatthe suing must be prevented 
from performance has been used in numerous 
cases, but whether the attention of the Court has 
been directly called to the sense in which the word 
has been used, 1t has been held not to mean that 
there must be phystcal prevention, but that any 
acts, conduct or declarations of the party evincing 
a clear intention to repudiate the contract and to 
treat it as no longer binding, are a legal prevention 
of performance. 

After some further discussion, the opinion pro- 
ceeds: 

“Without further quotation from cases, it seems 
clear, both upon principle and authority, that 
where one party to an executory contract refuses to 
treat it as subsisting and binding upon him, or by 
his acts and conduct shows that he has renounced 
it and no longer considers himself bound by tt, 
there ts, in legal effect, a prevention of perform- 
ance by the other party and it can make no differ- 
ence whether the contract has been partially per- 
formed or the time for performance has not yet ar- 
rived, nor is it important whether the renunciation 
be by declaration of the parties that he will no 
longer be bound, or by acts and conduct which 
clearly evidence that that determination has been 
reached and is being acted upon.” 
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We submit, therefore, that plaintiff was entitled to 
judgment under the second count of the complaint. The 
amount of his damages thereunder, as was agreed by 
defendants’ counsel in the court below, is the difference 
between $11,000 and $3588.88 (the amount received by 
him as commissions upon the business of the second 
year) or $7411.12, together with interest. 


2. The evidence was sufficient to justify the court in 
finding that plaintiff was entitled to recover his salary 
for the month of April, 1907. 

We pass, now, to a consideration of plaintiff's cause 
of action to recover the salary for April, 1907. 

Since, under the contract, plaintiff's salary was pay- 
able to him “monthly,” the April salary was due on the 
last day of that month. (if ebster v. Cook, 38 Cal. 433.) 

It is conceded that the first default on his part oc- 
curred in June following, and that in April all pre- 
miums were remitted without deduction. — Insofar, 
therefore, as concerns anything required to be done by 
plamtitt prior to April 30th 1907, it 1s admitted) tia 
it was fully performed. 

It is proper in this connection, and while considering 
the question whether the withholding in June of fif- 
teen per cent. of the April premiums deprives plaintiff 
of the right to recover his salary for April, to observe 
that the contract imposed no duty upon the plaintiff to 
collect and remit the premiums in question, and that 
the record shows that this is res adjudicata between 
the partics and cannot therefore be disputed by either 
of them. If it were permissible to add entirely new 
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terms to a written and unambiguous contract by show- 
ing a course of conduct between the parties, or even a 
general custom, (which we deny: C. C. P. Sec. 1870, 
Subd, 12: Mitilers vy. Nfoore, 140 Cal. 597), it is at 
least clear that this cannot be done in the present case; 
for it was expressly found in the action in the Superior 
Court that “the written agreement aforesaid contained 
“all the agreements and understandings of the parties.” 
(Tr., p. 7.) This finding and determination, we re- 
spectfully submit, is, of itself, a sufficient answer to the 
contention that the April salary was not earned, be- 
cause of the deduction made by plaintiff in June. 

But if this question is not res adjudicata here, it is 
at least clear that the absence of any provision in the 
agreement for collection and remission of premiums, 
points very strongly to the conclusion that the collec- 
tion and remission thereof could not have been intended 
by the parties as a condition precedent to the right of 
plaintiff to recover the salary in question. It is well 
established that conditions precedent are not favored 
in the law and that the presumption is always against 
a provision in a contract having been intended by the 
parties as such (Diepenbrock v. Luiz, 159 Cal. 718) ; 
and where the parties have entirely failed to include a 
provision in their written contract (even though under 
some proper rule of construction it may be read into | 
it by the courts), the conclusion is almost inevitable 
that it could not have been intended as a condition 
precedent. As said in Ridpath v. Evening Express 
Oo Cal. App. 367; 
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‘At law it was only where the obligation broken 
by the plaintiff was a condition precedent to de- 
fendant’s obligation that the breach was a defense. 
Nor was any obligation of the contract regarded 
as a condition precedent unless made so by the ex- 
press terms of the contract, or by necessary impli- 
Cation. (1 Chitty s Pleadings, 121,322. Civ, Code, 
Secs, 14209, 1408; Code Ciy. Proc, Sec. 467, sn. 
son on Comtracts, 25" 302 et seq, 208 et sequae7o 
et seq.) But here the obligation broken ts not ex- 
pressed in the contract and was probably not 
thought of by the parties, but 1s a merely implied 
obligation added to the contract by construction of 
law. (Civ. Code, sees. 1643, 1655, 1656.) It could 
not, therefore, have been regarded by the parties 
as a condition precedent to the defendant's obliga- 
tion.” 

There are, however, other and very potent facts 
which point even more strongly to the conclusion that 
the payment in June was not intended as a condition 
precedent to the obligations of defendants, to pay the 
April salary. Mr. Conroy’s testimony showed that it 
Was not expected of plaintiff that the premiums upon 
policies issued in April should be paid until between 
forty-five and sixty days thereafter. (Tr., p. 82.) The 
time for the payment of the salary was, however, defi- 
nitely fixed by the contract at the end of the month. 
Plaintiff could have commenced sutt on May Ist and 
recovered therefor. This circumstance of itself is 
enough to show that the condition for payment of the 
April salary was entirely independent of the other con- 
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necessary that plaintiff should either plead or prove 
performance thereof. 
Polldckt Bins, cic. Assn, 126 U. oie, 
Deacon v. Blodgett, 111 Cal. 416; 
user vy Lage lake Co. vil Calo130. 144) 

Other considerations lead to the same conclusion. 
The sum of $1,000 clearly was due to plaintiff on April 
30th; otherwise plaintiff could not have sued therefor 
on May ist. And it was due in June when the first 
deduction was made by plaintiff. The Code of Civil 
Procedure (Sec. 440) says that when cross-demands 
exist, so that if one party should commence an action 
the other party might set up a counterclaim, such de- 
mands shall be deemed compensated to the extent to 
which they equal each other. Plaintiff was therefore 
entitled in June to offset his demand for the April sal- 
ary against the amount then due the defendant compa- 
nies. It was unnecessary that he should pay them the 
amount withheld in June ($484.03) and then demand 
of them its repayment. Instead of so doing, it was his 
right, if he chose, to deduct the $484.03 from the 
amount defendants owed him, and he cannot be charged 
with any default because he exercised such right. 

Not only is this so, but in April, 1907, as we have 
seen, the defendants definitely repudiated the contract 
and denied all liability on their part thereunder. When 
this occurred, it is conceded that plaintiff was not in 
default in his contract in any particular. After the re- 
pudiation he was not required to either perform, or 
offer to perform. For this reason, the default in June 
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was altogether immaterial, and furnishes no defense 
to this count. 
Gray Vooguiee (CC. Asotin.) owed some 
Scribner v. Schenkel, 128 Cal. 250; 
Pierce v. Lukens, 144 Cal. 397. 

With the statement of one additional reason why 
plaintiff was entitled to recover the April salary, we 
will pass from this subject to the fourth count of the 
complaint. Contracts often require that each party 
shall perform a number of different acts, but it by no 
means follows that a non-performance of one of them 
is intended by the parties to result in a forfeiture of all 
of the rights of the party who has thus failed to keep 
the contract in its entirety. It is elementary law that 
where a covenant is independent, which is always the 
case where it 1s to be performed, or may be performed, 
@jicr another (Busty atromverg, cicgmac., (C.(C. Ay 
Sth Cir.), 207 Fediiezs, 223meDonovgmey. Judson, 81 
Cal. 338; Goldsborough v. Orr, 8 Wheat. 218; Quin- 
lan v. Green County (C. C. A. 6th Cir.) 
perform it results only in making the party who has 
failed to perform liable to compensate the other party in 
damages—not that the latter shall be entirely excused 
from performance of his obligations under the contract. 

Kauffman v. Raeder (C. C. A. 8th Cir.) 108 
Fedo 171; 
Central, etc., Co. v. Buchanan, 73 Fed. 1000; 
(Patt, |5) 
Samson v. Somerset, 6 Gray, 120. 122; 
Turner v. Konvenhoven, 100 N. Y. 115; 
Ernst v. Cummings, 55 Cal. 179. 


a failure to 
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3. The evidence was sufficient to justify the court in 
finding that plaintiff was entitled to recover the amount 
paid out by him representing commissions on unearned 
premiums. 

The fourth count, as already stated, is based not upon 
the written contract, for the latter 1s silent with respect 
to any matters connected with the return of premiums, 
but upon an implied contract to repay moneys laid out 
and expended by plaintiff for defendants’ benefit. The 
evidence shows without conflict the amount of such pay- 
iets ( 8237.45) ul Pr pp. 71, 72) alemiue cOurscrar 
business between plaintiff and defendants pursuant to 
which they were made. It is not claimed that defend- 
ants ever made any objection to this course being pur- 
sued, or to plaintiff's making such payments on their 
behalf, but, on the contrary, it shows that the latter at 
dletimes recerved the benefit thereot. If, theretore, it 
could be shown that the payments were originally made 
without authority, yet defendants clearly ratified the 
same. 


Ve 


ANSWER TO ARGUMENTS AND AUTHORI- 
ES OF Purr PS IN ERROR. 


In a preceding subdivision of this brief, we have en- 
deavored to show that the sole matter which is review- - 
able upon this record is the order of the lower court 
overruling the demurrer to the complaint. (Supra, pp. 
Oto 11). If we are correct in this, it is apparent that al- 
most all of the discussion contained in the brief of plain- 
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tiffs in error 1s directed to questions with which this 
court is not concerned. Notwithstanding this, in the fol- 
lowing pages, we shall endeavor to answer all of the ar- 
guments advanced by plaintiffs in error in their brief, 
without, however, intending any abandonment of our 
position that the questions discussed by opposing coun- 
sel (save that relating to the sufficiency of the com- 
plaint) are without the jurisdiction of this Court. 

Throughout the brief of plaintiffs in error, we find 
the assertion repeatedly made in one form or another, 
that plaintifivcannot recover because ar the tirst trial or 
this case, and in this Court on the former appeal, he 
took the position that he had performed the contract. 
In the same connection it is urged that the “law of the 
case” has in some way been established contrary to the 
contentions now urged by us. 

The complaint, however, as originally filed in this 
court, and as it now stands, contains a count based upon 
performance (Count III-Tr. pp. 13-15), and also one 
based upon defendants’ repudiation (Count II-Tr. pp. 
10-13). Atthe former trial, as we have already pointed 
out, the Court, at the request of the defendant compa- 
nies, charged the jury that plaintiff had “elected to rely 
pon his performance “of the contmict (199 Ped, atc 
411), and then proceeded to instruct them that in order 
that plaintiff might recover, it was necessary that he 
should have fully performed, etc. As a consequence, 
none of the issues offered by the second count were in- 
volved or determined either in the lower court or in 
this court on the former appeal. For every purpose, 
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the case upon the former trial and appeal stood as one 
in which no claim was made for damages based upon 
defendants’ repudiation of the contract. 

Upon the last trial, recognizing that the decision 
iipom the former appeal determines that there can ibe 
no recovery under the third count, we make no claim 
thereunder. That count, therefore, is as effectually re- 


moved from this case as the second count was upon the 
frst trial, Ihe issues upon) th@ last trial, it is therefore 
clear, are entirely different from those involved on the 
former trial and appeal. 

Not only were the issues and questions which were 
involved upon the first trial and appeal entirely difter- 
ent from those now involvyed—which circumstance, we 
take it, 1s sufficient answer to the claim that the “law of 
the case” was determined against plaintiff upon the first 
appeal (2 Hayne on N&w Trial and Appeal, p. 1669) 
—but also, at the second trial, additional evidence was 
imtroduced, (Tr. pp. 80-85). Besides, the “law of the 
case’ applies “only to principles of law announced in a 
case and not to mere questions of fact”; and, therefore, 
even had this court upon the former appeal expressed 
an opinion as to the facts, this would not have been bind- 
ing upon the lower court upon the new trial, nor upon 
this court upon this appeal. We may add, in view of 
the statement on page 11 of the brief for plaintiffs in 
error, to the effect that this court having-decided against 
plaintiff upon the former appeal, it is bound to decide 
against him upon this appeal, that it is well established 
inate tlie anwar the case’ can never be invoked except- 
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ing as to such matters as were actually considered and 
determined by the appellate court. See in this connection 
2 Hayne on New Trial and Appeal, p. 1674; IVixon v. 
Devine, 80 Cal. 385, in which it was said that because 
the doctrine tended to prevent a judicial consideration 
of the case, “its application would not be extended be- 
yond the cases in which it had been held to apply,” and 
Mattingly v. Pennie, tog Cal. 516, (opinion by Judge 
VanElcen): 

We think that it is not improper to add, in this con- 
nection, that it was the intention of Mr. W. S. Goodfel- 
low, who, at the first trial, tried the case on behalf of 
the plaintiff, that it should be submitted to the jury 
under all four of the counts, and that he had not in- 
tended to elect, or considered that he had elected, to pro- 
ceed under the first, third and fourth counts, to the ex- 
clusion of the second. When, however, the court charged 
the jury as just stated, no objection was made for the 
reason that it was then considered that the evidence was 
ample to sustain a verdict under the third count. 

On page 12 of the brief of plaintiffs in error, it 1s 
said, “Plaintiff having admittedly failed to perform the 
contract, the only remaining question is, was he excused 
from performing by reason of any act or omission on 
the part of the companies. The evidence shows only one 
act of omission, namely, their refusal to pay the sum of 
$1,000 per month when the same became due.’ In the 
same connection, the cases of Cox v. McLaughlin, 54 
Cal. 605, and Palm v. Ohio, etc., Railroad Co., 18 II). 
209, ane cited. (Brief tor Plaintiitsim Miron pager 
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The persistency shown by opposing counsel in en- 
deavoring to reform the evidence to fit a rule of law 
which has no application to this case, is worthy of a bet- 
ter cause. The plain distinction between the cases 
cited and the one at bar ts that in the case under consid- 
eration the evidence shows—not merely a “refusal to 
may the sum of $1,000 when it became due, 1.0), aytail= 
ure to perform—but a repudiation by defendants of the 
Reniract, SGC Osipra pp. 21 to 32. 

Gox v. McLaughhn (cited on page 13 of the brief 
for plaintiff in error) went to the Supreme Court a 
great number of times. Cox had a contract with NIc- 
Laughlin to build a railroad. The work was to be paid 
for in instalments. The court, nevertheless, held the con- 
fact ta be one and entire. After ox had built the first 
twenty miles, he demanded his instalment and NlIc- 
Laughlin failed to pay. Fe did not, however, repudiate 
the contract nor deny his lability, or his intention to 
carry out the contract in the future. In one of the cases 
it appears that he was in fact raising the money in New 
fioika(70 Cal. 760). Cox treated this failure to pay the 
overdue instalment as a prevention from completing the 
subsequent portion of his contract. Hus letter to NIc- 
Laughlin appears in Volume 44 of the Reports at page 
20, and the reply of M[cLaughlin appears on the same 
aildenext page. Im his various appeals (52 Cal. soz, 64 : 
Oral 00562 Cal. 195), Cox persisted 111 suing upon tlie 
Gonbract to recover the contract price. The Supreme 
Court continuously held that he could not so recover 
without performance or tendering performance which 
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had been prevented, and that the non-payment of an 
overdue indebtedness by McLaughlin was not preven- 
fon Of periormance, Finally no © aly anpage coun 
amended his complaint and was allowed to recover, not 
the contract price, but on a quantum meruit, the value 
of the work he had performed. Throughout the cases, 
McLaughlin’s position was that the contract had not 
been repudiated. 

Inpthe case reporicedaiteg2 Cal athe distinction es 
tween a repudiation of the contract and neglect or in- 
ability to comply with it was noted. At the top of page 
596, the Court says that there was no finding or evidence 
that McLaughlin “prevented, by notifying plaintiffs 
that he would pay none of the instalments as they should 
become due,’ and on page 597, Yale v. 1 rcgml, 35 Call 
was distinguished upon the ground that in that case the 
defendants repudiated the contract. 

The case 0f Palme, Olro,ia,, R. KEG@o., 18 Vi 217, 
cited in defendants’ brief, p. 17, was decided upon pre- 
cisely the same principle as Cox v. McLaughlin. In 
neither case was there any repudiation of the contract 
by defendant. All that was claimed by plaintiff was 
that there was a mere failure to pay instalments as they 
became due. This, of course, was not the equivalent of a 
repudiation of the contract. All this is very clearly 
pointed out in the later case of Lake Shore R. R. Co. v. 
Richards, 152 Wil. 59, 30 L. R. A. Sorewinerestite Palm 
case is referred to and shown inapplicable upon the 
facts. ; 

It is further contended in this connection that the 
action of defendants did not amount to a repudiation 
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for the reason that the defendants notified plaintiff that 
they would take his business and would, as to compen- 
sation, settle with him according to the outcome of the 
litigation in the State Court. It is no disputed, how- 
evcratiat the legal determination “spoken ot im) the 
letter of defendants’ counsel could not have been had un- 
fileatter the contract would have expired, (lr \p. 60.) 
lone idle, then, was this statement made in the letter: 
It amounted merely to a declaration that defendants 
would pay if, and when, they were compelled to by final 
judgment of the courts; but this was true, without any 
declaration of the parties. Can a party to a contract 
state and reiterate (as these defendants admittedly have 
on every occasion—in season and out—from shortly 
after the earthquake until long after the expiration of 
the contract) that he is not bound by a contract and will 
not perform its obligations on his part to be performed, 
and then nullify the effect of his declaration as a repu- 
diation by adding to it the truism that if the courts make 
him pay, he will pay? A mere statement of the conten- 
tion now made, we submit, is its own refutation. 

On page ts, the case of Tatum v. Ackerman, 148 Cal. 
ee7, is cited. Clearly, however, itlends no support to the 
position of plaintiffs in error. What was there decided 
is shown by the sentence (which follows the quotation 
from the opinion found on page 15 of the brief of plain- 
iitieimrerronr), reading; “In such cases, (1. e., when, be- 
fore performance is due on the part of one of the parties 
to acontract, he gives notice to the other than he will not 


perform) azhen performance on his part is due, and not 
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before, if such notice is not retracted, the other party may 
enforce the obligation without previously performing 
or offering to perform any conditions upon his part in 
favor of the former party.” (p. 160.) In other words, 
the court holds merely that section 1440 of the Civil 
Code does not authorize the commencement of an ac- 
tion before performance 1s due. Here, the action was 
commenced after the expiration of the term of the con- 
tract, and therefore after performance was due. 

In the second subdivision of their brief, plaintiffs in 
error state that, “the theory upon which counsel for de- 
Tendant imiecrror proceeded atthe seconde tridleicm nat 
Levy at the expirationmen the fist year of tieeonmacs 
‘treated the rescission by the companies of the year pre- 
“vlous as a renunciation and elected to consider the con- 
“tract terminated and to sue once and for all for dam- 
vages. ( briet for plampilis inerroreumus. ) ) im view, 
of what has been said, it is hardly unnecessary for us to 
comment upon the inaccuracy of this statement. As has 
been pointed out, the renunciation by defendants was 
persisted in month by month during the entire term of 
the contract. 

Pages 15 taconer the brief of plamtiits in error me 
devoted to an attempt to show that plaintiff did not ac- 
cept defendants’ renunciation of the contract. In this 
connection it is suggested that Levy not having adopted 
the repudiation in June, 1906, could not do so in May, 
1907. No authority, it may be observed, is cited in sup- 
port of this contention. As we have pointed out, there 
Was a continuing rescission each month and a continuing 
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refusal to pay his salary each month, and it is plain that 
as he had a remedy each month he could select any the 
laxveallowed. Ele could, inlay, 1907, for ihe first time 
cease to treat their renunciation as brutum fulmen (L. 
aro) i473). and then treat it as seriotie, and 
consider the defendants guilty of a final breach. 
Camada, cic. Co. vy. landers, 105 Fed. 321. 

That plaintiff “adopted” the renunciation of defend- 
ants, and at all times thereafter insisted upon and assert- 
CoNis right to recower thercfor, we refer the court to the 
correspondence between the attorneys for the respective 
Mimics Vl Tp. 77, 7o, 11) to) thepact sthat aint 
month following this exchange of letters, plaintiff com- 
micaced his suit in the Superior Court as for “aytotal 
breach of the contract, and for all damages accrued and 
fomaccrie (Complaint para. XVII p, 12), which 
suit he continued to prosecute at all times during the re- 
mainder of the term of the contract, and until its dismis- 
sal in Avenust, 1910 (Complaint para. MV III-Tr. p. 
fe; and to the tact that shortly after such, dismissal he 
commenced this action and again set forth therein his 
claim that defendants had repudiated the contract. Be- 
cause at the first trial of this case, which was held long 
after the contract had expired, his counsel mistook the 
legal effect of his previous acts, and considered that they 
constituted performance, when in point of law (as de- 
termined by the opinion of this Court upon the former 
appeal) they did not, can it be said that he has lost his 
cause of action? This claim of defendants finds as little 
support in justice as it docs in authority. 
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A gar v. Winslow, 123 Cal. 590; 
Brown vValleicher, 182 Pedeo7¢ (CO. eon 
Cie) 

On pace 2? of the briettion plaimt its iment or tieeice 
of Johnston v. Milling, 16 Q. B. is cited. Though we 
think there can scarcely be a shadow of doubt that de- 
fendants in the case at bar in the most unequivocal man- 
ner repudiated, and continued at all the times in question 
to repudiate and renounce the contract, we quote the 
following from the opinion in that case for the purpose 


of showing what is meant by the term ‘ 


‘repudiation’ as 
used therein. It is there said: “It is necessary that plain- 
“tiff's language should amount to a declaration of inten- 
“tion not to carry out the contract or that it should be 
“such that defendant was justified in inferring from 1t 
“such mtemtion. Im thetaceot tne evidenceamunis ace 
and the admissions made in the pleadings and by defend- 
ants counsel at theatnral. who can dowpmerther that de 
fendants declared their intention not to carry out the 
contract or that MIr. Levy so understood them? That the 
latter accepted their repudiation, we submit, is equally 
clear. (See Supra, pp. 23 to 28.) 

The case of Dingley v. Oler, 117 U.S. 500, cited on 
page 17 of the brief for plaintiffs in error, has no apph- 
cation to the case at bar. In that case, the defendants 
were entitled, under the contract to deliver ice to plain- 
tiffs at such times during the year 1880 as they (defend- 
ants) should elect (117 U.S. 501). In July they wrote 
the plaintiffs declining to make delivery then, but stat- 
ing that they would ship it later during that season when 
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the price was lower than it then was. Whe court held, 


therefore,—and properly held—that there was no re- 
nunciation of the contract. How different this case is 
from the one at bar is evident when it 1s considered that 
inthe present case, the detendants, as is admitted im the 
pleadings and shown without conflict, by the testimony, 
repeatedly asserted and claimed during the entire last 
eleven months of the term of the contract that the con- 
tract had been rescinded, and that they would not be 
bound ilenebs: 

In Hanson v. Slaven, 98 Cal. 379, there was no repu- 
diation of the agreement. On the contrary, defendant 
expressly stated to plaintiff that the latter “will get his 
sioekon. . , Lewall give him lng stock” {(page2). 
(iis, the court said “was a promisete deliver the stock 
at a future day, and indicated a perfect willingness to 
deliver it.” In the case at bar, the situation was entirely 
diiterent. for defendant, as we have pointed out, at all 
the times in question denied the validity of the con- 
tract, “claiming and asserting, as alleged in paragraph 
VIII of the complaint, and not denied in the answer,” 
that the said agreement was no longer in force or effect 
and that they would not perform on their part any of the 
aplieations thereof. (Ir., pp. 5,11, $4.) imthe factor 
the record we are totally unable to see how opposing 
Counsel can claim that defendants’ refusal to perform 
was not “explicit and positive.” 

On pages 18 and 19 of the brief for plaintiffs in error 
it is said—and the statement 1s repeated many times in 
the course of their brief—that Levy could not “after the 
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expiration of one year,” consider the action of the at- 
tempted “‘rescission as a repudiation.” It seems hardly 
necessary to point out that the record shows that this re- 
pudiation by defendants occurred not only in June, 1906, 
as is attempted to be claimed by defendants, but that 
it Was made and persisted in month by month during the 
entire period in question. As we have already pointed 
out, this is admitted in the pleadings, and is established 
by all of the evidence in the case and by the admissions 
made by defendants’ counsel at the trial. 

On page 19 01 the biiet for plaintiits inerronethiyce 
circumstances are stated, which are said to show that 
Levy was attempting to perform the contract during the 
second year. Though we think this argument has _al- 
ready been sufficiently answered in the preceding pages, 
we add the following: 

First, as to the circumstance that Levy placed all of 
the business which he was able to secure with the de- 
fendants. hat he continued business relations with de- 
fendants after April, 1907, is entirely immaterial. As 
pointed out, he was not obliged to move elsewhere, or to 
refrain from all relations with the companies, upon pain 
of losing his cause of action. It is enough that the trans- 
actions which he had with the defendants after the end 
of April, 1907, were not had under the contract, and as 
is now firmly established as the “law of the case,” did 
not constitute performance thereof. 

Defendants cannot claim that they received the busi- 
ness placed with them by plaintiff during this period 
under a contract, the existence of which they at all times 
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deny; nor can they now be permitted to assert what this 
court has denied, namely, that plaintiff performed the 
contract during the period under discussion. 

evs stated by Judee Van Ficet im lis opinion: 

“Tt is not by what plaintiff hoped to accomplish 
by his acts that the result 1s to be determined, but 
by the legal effect of what he did; and although 
plaintiff's course did not, as he evidently hoped, 
constitute in law a performance, this result cannot 
militate against his right to have those acts con- 
strued, if they are otherwise sufficient, as entitled 
him to maintain the alternative right to recover as 
fora breach. He had suffered a wrong through de- 
fendants’ renunciation of his contract, and finding 
that he could not change their attitude in that re- 
gard he determined to treat it as a breach and p1o- 
ceed in a manner that would enable him to have 
recompense for their default in one form or tlie 
other. In this there was no wrong to the defendants. 
It was but a precaution to protect himself from loss 
by reason of their refusal to carry out their con- 
(ieee, (1 rp. oo, 60y) 

The inferences drawn by the trial court from the evi- 
dence in this connection, we submit, were within its 
province, and were the only inferences which could 
properly be drawn therefrom. 

As to the third circumstance referred to on page 19 of 
the brief for plaintiffs in error, namely, the making of a 
monthly demand for payment. As we have already — 
pointed out, the testimony of Mir. Conroy was that this 
demand was not made during the second year. (Tr. p. 
82.) This circumstance, we think, renders it unnecessary 
to make further answer to this contention. We may add 
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that even if made, there is nothing to show whether it 
was for liquidated or unliquidated damages. 

In the third subdivision of the brief of plaintiffs in 
error, itis claimed that the judgment is excessive, for the 
reason that it “was computed by allowing Levy $1,000 
per month during the last eleven-month period of the 
contract between himself and the companies with inter- 
est from the date that each instalment of $1,000 would 
have become due under the contract.” (Brief for Plain- 
fiicninc error p20.) Phowahtclearly the amountioi 
the judgment is not a question which is open for review 
here (see authorities cited, supra, pp. 10, 11 and 
Southern Pacific Co. vy. Cavin (C. C. A. oth Cir.), 144 
Fed. 348, 352), we beg to point out that opposing coun- 
sel are in error in their statement relative to the way in 
which the amount of the judgment was computed. 

As stated by Judge Van Fleet in his opinion, the basis 
of recovery was not in dispute (Tr. p. 89). Though the 
amount of damages recoverable under the second count 
was unliquidated, it was expressly agreed in court by 
counsel for both sides when the question whether the 
case should be tried by the court or by a Jury was under 
discussion, that the proper basis of recovery under the 
second count, in the event that plaintiff was entitled to 
judgment thereunder, was the difference between $11,- 
ooo and the several sums plaintiff received in the form 
of brokerage, aggregating $3588.88, together with in- 
terest. Upon this statement being made, it was consid- 
ered by us that a jury was unnecessary, and it was agreed 
that it might be tried by the court without a jury. 
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In order that the correctness of the computation may 
be seen, we submit the following: 
SUMavetOhe Oil (007 5 cach wea oe ee $ 1,000.00 
Amount of damages sustained by plaintiff on 

account Of defendants repudiation of the 

contract during the last eleven months 


ETCOL,@ 11,000, less $3505.00. 2.0 5....5 adele 2 
Amount of commissions on return premiums 237-45 
imenest as prayed )( ie. 62 2 kee 5,432.96 

$14,081.53 


It is said, however, in connection with the amount of 
the unliquidated damages allowed under the second 
count, that there should have been deducted the amount 
of office expenses incurred by Levy. This, we submit, 
would not be just, since defendants admittedly received 
the benefit of the services of Levy and his office force, 
includime IS: Levy, (lip. 74.) Even, however, 
Wwere the Case Otherwise, itis clear that there is nothing 
in the record to showethe amount of these expenses: 
That the burden of proof in this regard rested upon 
defendants is well settled. 

Bec edses cited, 20 Cyc. p. 1000; 

On page 22 of the brief for plaintiffs in error, after 
quoting what is termed the trial court’s “interpretation” 
of the complaint, it is said: “This is the very situation 
‘which our courts have uniformly condemned.” What- . 
ever the rule may be in other States, in this State it is 
firmly established that a plaintiff may state his cause of 
action in inconsistent counts, and the Supreme Court 
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has held that it is error to require him to elect between 
them and rely upon one only. 


Rucker yi gio, Caleazo: 
Stockton, etc., Works v. Glenn Falls Insurance 
Gott Cale. 


The effect of a contrary rule, it is said, would be “to 
“require him to hazard a guess as to the case he had 
“madeaut (12 CaleNpo. 751jew | me justice os tie uile 
is well illustrated by this case. We may add, in reference 
forthe quotation on, pave 22 inemethe edse ins 1O78@ ae 
254, that it clearly has no application to a case where the 
inconsistent causes of action are set out in distinct counts, 
as in the case at bar. 

At the bottom of page 22 of the brief for plaintiffs in 
error, it us urged that it is “the duty of plaintiff in an 
“action where he pleads both performance and non-per- 
“formance to elect at the trial upon which theory he in- 
“tends to proceed, and thereupon he is bound by such 
“election,” Whe authorities, however, are otherwise. 

Agar Vv. HT inslow, 123 Cal. 590; 
Brown v. Fletcher, 182 Fed. 973. 


The brief of plaintiffs in error closes as it opens, with 
the assertion that the decision of this court upon the 
former appeal is to the effect that proof of performance 
is necessary; that the record upon the last trial is the 
Same as that upon the first tial, and thatwe alc conse- 
“quently concluded by the “law of the case’’ as made 
upon the former appeal. In reply, we again point out 
that the issues offered in the second count relative to de- 
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fendants’ repudiation of the contract were not before the 
jury for consideration upon the first trial, having been 
withdrawn from them by the charge (199 Fed. 410, 
411); that consequently, the record before this court on 
the former appeal was similarly limited, and that the 
issues and record upon the last trial and upon this ap- 
peal are entirely different from those presented on the 
former appeal. 

For the reasons stated, it is respectfully submitted that 
the judgment should be afirmed. 

GOODFELLOW, EELLS, MIOORE & ORRICK, 
Attorneys for Defendant in Error. 


